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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
POETRIUS C. GIOVANNI,
)
)
Defendant-Appellant.
)
________________________________)

NOS. 44607 & 44608
KOOTENAI COUNTY NOS.
CR 2014-21814 & CR 2015-17274
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Poetrius C. Giovanni admitted to violating his probation, the district court
revoked his probation, executed his underlying aggregate sentence of twelve years,
with four years fixed, and retained jurisdiction. Mr. Giovanni appeals. He asserts the
district court abused its discretion by revoking his probation.

Statement of Facts and Course of Proceedings
In February of 2015, Mr. Giovanni pled guilty to one count of grand theft for
taking a bicycle from a sports store (CR 2014-21814). (Presentence Investigation
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Report (“PSI”),1 p.3; R., pp.38–39, 49–50.) Mr. Giovanni had asked to test drive the
bicycle, but then he biked away. (PSI, p.3.) The store owner found Mr. Giovanni as he
was loading the bicycle into van, and Mr. Giovanni gave the bicycle back to the owner.
(PSI, p.3.) The district court sentenced him to six years, with two years fixed, and
retained jurisdiction (a “rider”). (R., pp.56–58.) After the rider, in August of 2015, the
district court suspended Mr. Giovanni’s sentence and placed him on probation for three
years. (R., pp.73–74.)
In December of 2015, Mr. Giovanni pled guilty to another charge of grand theft
for taking a bicycle from a different sports store. (CR 2015-17274). (See R., pp.87–110
(affidavit in support of probable cause); 111–12, 113.) Mr. Giovanni also admitted to
violating his probation due to the new offense. (R., p.110.) For the new offense, the
district court sentenced Mr. Giovanni to the same sentence as the first grand theft
offense—six years, with two years fixed. (R., pp.114, 116–18.) The new sentence would
be served consecutive to the first. (R., pp.114, 116–18.) The district court also revoked
Mr. Giovanni’s probation in the first case and then retained jurisdiction in both cases.
(R., pp.114, 116–18.) After the rider, in May of 2016, the district court placed
Mr. Giovanni on probation in both cases for three years. (R., pp.119, 120–21.)
About one month later, Mr. Giovanni was arrested for burglary after he tried to
take some clothes from a Kohl’s department store. (Aug. R., pp.3, 9–10, 15–16.) The
police apprehended him before he could leave the store with the clothing. (Aug.
R., pp.9–10, 15–16.) In August of 2016, he pled guilty to petit theft, a misdemeanor.
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Citations to the PSI refer to the fifty-eight page electronic document containing the
confidential exhibits.
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(R., p.136.) He also admitted to violating his probation in both grand theft cases due to
the new misdemeanor offense. (R., p.136; Aug. R., pp.1–2.)
In October of 2016, the district court held a disposition hearing on the probation
violations. (R., pp.138–39; Tr.,2 p.22, L.1–p.34, L.25.) The State recommended the
district court revoke probation, execute Mr. Giovanni’s sentence, and retain jurisdiction.
(Tr., p.24, Ls.18–20.) Mr. Giovanni requested the district court reinstate him on
probation or, in the alternative, retain jurisdiction. (Tr., p.25, Ls.15–18.) The district court
revoked Mr. Giovanni’s probation, executed his aggregate sentence of twelve years,
with four years fixed, and retained jurisdiction. (Tr., p.31, Ls.12–16.) Mr. Giovanni timely
appealed from the district court’s judgment revoking his probation in both cases.
(R., pp.140–42, 143–45, 147–49.)

ISSUE
Did the district court abuse its discretion when it revoked Mr. Giovanni’s probation and
executed his underlying aggregate sentence of twelve years, with four years fixed?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Giovanni’s Probation And
Executed His Underlying Aggregate Sentence Of Twelve Years, With Four Years Fixed
The district court is empowered by statute to revoke a defendant’s probation
under certain circumstances. I.C. §§ 19-2602, -2603, 20-222. The Court uses a twostep analysis to review a probation revocation proceeding. State v. Sanchez, 149 Idaho
102, 105 (2009). First, the Court determines “whether the defendant violated the terms
2

Citations to the transcript on appeal refer to the transcript that contains three
proceedings: a jurisdictional review hearing, held on May 9, 2016, a probation
admit/deny and arraignment hearing, held on July 26, 2016, and a probation violation
disposition and sentencing hearing, held on October 3, 2016.
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of his probation.” Id. Second, “[i]f it is determined that the defendant has in fact violated
the terms of his probation,” the Court examines “what should be the consequences of
that violation.” Id. The determination of a probation violation and the determination of
the consequences, if any, are separate analyses. Id.
Here, Mr. Giovanni does not challenge his admissions to violating his probation.
“When a probationer admits to a direct violation of her probation agreement, no further
inquiry into the question is required.” State v. Peterson, 123 Idaho 49, 50 (Ct. App.
1992). Rather, Mr. Giovanni submits the district court abused its discretion by revoking
his probation and retaining jurisdiction.
“After a probation violation has been proven, the decision to revoke probation
and pronounce sentence lies within the sound discretion of the trial court.” State v. Roy,
113 Idaho 388, 392 (Ct. App. 1987). “A judge cannot revoke probation arbitrarily,”
however. State v. Lee, 116 Idaho 38, 40 (Ct. App. 1989). “The purpose of probation is to
give the defendant an opportunity to be rehabilitated under proper control and
supervision.” State v. Mummert, 98 Idaho 452, 454 (1977). “In determining whether to
revoke probation a court must consider whether probation is meeting the objective of
rehabilitation while also providing adequate protection for society.” State v. Upton, 127
Idaho 274, 275 (Ct. App. 1995). The court may consider the defendant’s conduct before
and during probation. State v. Roy, 113 Idaho 388, 392 (Ct. App. 1987).
“The primary purpose of the retained jurisdiction program is to enable the trial
court to gain additional information regarding the defendant’s rehabilitative potential and
suitability for probation.” State v. Jones, 141 Idaho 673, 676 (Ct. App. 2005).
“[P]robation is the ultimate objective of a defendant who is on retained jurisdiction.” Id.
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at 677. The district court’s decision to retain jurisdiction is reviewed for an abuse of
discretion. Id. “There can be no abuse of discretion in a trial court’s refusal to retain
jurisdiction if the court already has sufficient information upon which to conclude that the
defendant is not a suitable candidate for probation.” Id.
In this case, Mr. Giovanni submits the district court abused its discretion by
revoking his probation and retaining jurisdiction. Mr. Giovanni asserts the district court
should have reinstated his probation because he remains a suitable candidate. For
example, Mr. Giovanni’s willingness to participate in treatment shows he can comply
with the terms of probation. Although the psychiatric evaluator did not diagnose him with
kleptomania, Mr. Giovanni recognized that he had a problem. (PSI, p.55; Tr., p.27,
Ls.18–20.) He informed the district court he wanted to continue mental health treatment
with a psychiatrist. (Tr., p.27, Ls.10–13.) He also wanted to participate in mental health
court or the Good Samaritan program. (Tr., p.27, Ls.13–14, p.30, Ls.3–15.) Further,
Mr. Giovanni regularly attended AA/NA meetings to develop a support system.
(Tr., p.27, L.22–p.28, L.2.) He explained to the district court that, when he was in a
situation where he was tempted to steal, he would call someone from his AA support
group to “avoid those feelings” and stop himself from “doing something stupid and
getting myself in trouble by trying to steal something.” (Tr., p.28, Ls.3–15.) In addition to
Mr. Giovanni’s focus on his mental health treatment, Mr. Giovanni was not such a
danger to society to necessitate incarceration. His crimes were nonviolent, and the
police were able to retrieve the stolen items. These facts demonstrate the district court
abused its discretion by revoking Mr. Giovanni’s probation and retaining jurisdiction. He
contends the district court should have reinstated his probation because his probation
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was achieving its rehabilitative objective while also providing adequate protection to
society.

CONCLUSION
Mr. Giovanni respectfully requests that this Court vacate the district court’s order
revoking his probation and remand this case with instructions to reinstate him on
probation. In the alternative, he respectfully requests that this case be remanded to the
district court for a new disposition hearing.
DATED this 13th day of April, 2017.

__________/s/_______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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